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May 2, 2017

ALERT 
WITH REGARD TO HUD REGULATIONS

QUID PRO QUO AND HOSTILE ENVIRONMENT DISCRIMINATION DEFINED

Please note that the warnings and advice contained in this Alert in no way indicates a lack of
compassion for those that may be discriminated against by others.  This information is a liability
warning about a change in the HUD regulations effective October 14, 2016 and
recommendations on protecting yourself and your community from liability.  This Alert is not
intended to give particular advice on any particular situation and thus must not be used for
any such purpose.

The Department of Housing and Urban Development (hereinafter referred to as “HUD”) 
issued a final rule amending the existing fair housing regulations in an attempt to formalize
standards for handling allegations of harassment based on race, color, religion, national origin,
sex, familial status or disability and defining “quid pro quo” and “hostile environment” with
regard to the protected groups.  The rule became effective October 14, 2016.

§ 100.600 QUID PRO QUO AND HOSTILE ENVIRONMENT HARASSMENT. 

1.(a)General. Quid pro quo and hostile environment harassment because of race, color, religion,
sex, familial status, national origin or handicap may violate sections 804, 805, 806 or 818 of the
Act, depending on the conduct. The same conduct may violate one or more of these provisions. 

(1)Quid pro quo harassment. Quid pro quo harassment refers to an unwelcome request or
demand to engage in conduct where submission to the request or demand, either explicitly or
implicitly, is made a condition related to: The sale, rental or availability of a dwelling; the
terms, conditions, or privileges of the sale or rental, or the provision of services or facilities in
connection therewith; or the availability, terms, or conditions of a residential real estate-related
transaction. An unwelcome request or demand may constitute quid pro quo harassment even if a
person acquiesces in the unwelcome request or demand. 

(2)Hostile environment harassment. Hostile environment harassment refers to unwelcome
conduct that is sufficiently severe or pervasive as to interfere with: The availability, sale, rental,
or use or enjoyment of a dwelling; the terms, conditions, or privileges of the sale or rental, or
the provision or enjoyment of services or facilities in connection therewith; or the availability,
terms, or conditions of a residential real estate-related transaction. Hostile environment
harassment does not require a change in the economic benefits, terms, or conditions of the
dwelling or housing-related services or facilities, or of the residential real-estate transaction. 
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(i)Totality of the circumstances. Whether hostile environment harassment exists depends upon
the totality of the circumstances. 

(A) Factors to be considered to determine whether hostile environment harassment exists
include, but are not limited to, the nature of the conduct, the context in which the incident(s)
occurred, the severity, scope, frequency, duration, and location of the conduct, and the
relationships of the persons involved. 

(B) Neither psychological nor physical harm must be demonstrated to prove that a hostile
environment exists. Evidence of psychological or physical harm may, however, be relevant in
determining whether a hostile environment existed and, if so, the amount of damages to which an
aggrieved person may be entitled. 

(C) Whether unwelcome conduct is sufficiently severe or pervasive as to create a hostile
environment is evaluated from the perspective of a reasonable person in the aggrieved person's
position. 

(ii)Title VII affirmative defense. The affirmative defense to an employer's vicarious liability for
hostile environment harassment by a supervisor under Title VII of the Civil Rights Act of 1964
does not apply to cases brought pursuant to the Fair Housing Act. 

(b)Type of conduct. Harassment can be written, verbal, or other conduct, and does not require
physical contact. 

(c)Number of incidents. A single incident of harassment because of race, color, religion, sex,
familial status, national origin, or handicap may constitute a discriminatory housing practice,
where the incident is sufficiently severe to create a hostile environment, or evidences a quid pro
quo. 

As you may know, HUD and the courts have prohibited harassment in housing and
housing-related transactions because of race, color, religion, sex, national origin, disability and
familial status.  HUD’s historical review found that harassment claims of individuals in protected
classes resulted into two legal doctrines, quid pro quo and hostile environment.  In addition to
defining Quid Pro Quo and Hostile Environment Discrimination and setting standards for
evaluating claims, the Rule was also designed to identify traditional principles of direct and
vicarious liability when housing providers and community associations could be held liable
under the Fair Housing Act, Title VIII of the Civil Rights Act of 1968 as amended.  The Rule
only addresses these two categories.  HUD proffers that the Rule does not create any new forms
of liability under the Fair Housing Act.

So, how does this affect your Association? HUD noted that harassment in or around
one’s home can be more intrusive, violative and threatening then that in the more public work
place.  The Supreme Court has recognized a heightened expectation of privacy within one’s
home.  So, the pivotal point is that with situations or interactions between warring neighbors or a
management representative and an owner or a Board member and an owner or other
combinations, your Association could be responsible if it fails to act.  Under certain situations,
following the heretofore  premise: that it is a owner-to-owner dispute and an association need not
get involved – is no longer a recommended approach.   Situations involving possible
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discrimination need to be analyzed by an association and/or its attorney. 

The Rules provides the analysis format:

1. Is the victim within a protected class? If yes,
2. As to the alleged conduct:

a) nature of the conduct;
b) context in which the incident occurred;
c) severity, scope, frequency, duration and location of the conduct;
d) relationship of the persons involved; and
e) conduct sufficiently severe or pervasive as to create a “hostile environment”
with the “reasonable person” standard.

If an alleged victim is within a protected class and the conduct meets the requirements set
forth in the Rules, then an Association may need to act.  Such action may include and not be
limited to sending a cease and desist letter to the alleged offender, holding a Board hearing,
filing an injunctive action and/or enlisting the assistance of a mediator or county or state agency. 
Note there is a one year statute of limitations for filing complaints and the victim need not
prove that he suffered psychological or physical harm in order to succeed with his claim.  The
damage is the harassment and additional damages would be assessed as possible actual awards. 
Additionally, even one incident could rise to the level of hostile environment discrimination.

We trust that you will find this Alert regarding the change in law with regard to the HUD
Rule on Quid Pro Quo and Hostile Environment discrimination useful.  Please contact your
professional manager, attorney and insurance agent for further advice and consultation.

Sincerely,

Ellen W. Throop, Esquire

Ellen W. Throop


