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 July 14, 2017

ELVATON TOWNE CONDOMINIUM II V ROSE CASE DECIDED

 A CONDOMINIUM MAY NOT TEMPORARILY SUSPEND A DELINQUENT
OWNER’S RIGHT TO USE THE COMMON ELEMENT PARKING OR POOL UNLESS
THE RIGHT IS PROVIDED FOR IN THE DECLARATION OF THE CONDOMINIUM. 

Maryland’s highest court has issued its opinion in the Elvaton Towne Condominium II
versus Rose case.  A copy of the opinion, filed June 23, 2017, is available upon request.  The
ruling is the law in Maryland. The Court has ruled that Maryland law permits temporary
suspension of a unit owner’s right to use the common elements, but only if such right is
provided in the Declaration of the Condominium.  Any such provision, purporting to allow
temporary suspension of parking or pool use that is in the Bylaws or the Rules and Regulations
alone, is not sufficient to authorize the suspension. 

The Court said that “In sum, § 11-108(a) [of the Maryland Condominium Act] states that,
“except as provided in the declaration, the common elements shall be subject to mutual rights of
support, access, use, and enjoyment by all unit owners.”  Elvaton’s Declaration does not provide
for an exception that would restrict access to the common elements due to an alleged failure to
pay fees.  Thus, the “suspension of-privileges” Rule is invalid as beyond the Council’s power.”

If any Condominium is currently temporarily suspending an owner’s right to use the
common elements, it is prudent to contact legal counsel to determine whether the authority for
such suspension is provided in the Declaration for the Condominium.  If the authority is not in
the Declaration, it is recommended that the practice be stopped immediately.  

Should a Condominium wish to amend its Declaration to provide for the right, it
may do so only by the written consent of eighty percent of the unit owners listed on the
current roster. See § 11-103(c)(1) of the Act.  One hundred percent of the owners is not
required for such an amendment as evidenced by the Court’s statement on page 18 of the opinion
as follows:

Section 11-107(c) provides that the percentage interest in common elements
appurtenant to each unit “may not be changed without the written consent of all
of the unit owners and their mortgagees.”  Elvaton is correct that the Rule here
does not impose the sort of permanent change to percentage interests in a
common element for which § 11-107(c) requires unanimous unit owner and
mortgage lender agreement, but it does not follow that any and every rule
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imposing only temporary effects on access to common elements is therefore
allowable. 

Instead, the governing provision here is § 11-108(a).  That provision states that
the “common elements may be used only for the purposes for which they were
intended and, except as provided in the declaration, the common elements shall
be subject to mutual rights of support, access, use, and enjoyment by all unit
owners.”  Thus, the law envisions that the declaration of a particular community
may restrict access, through the agreement of the unit owners in their declaration,
to various common elements.   

The Court also ruled that Maryland courts will not ordinarily grant declaratory judgment
where a proceeding involving identical issues is already pending in another tribunal.

We trust that you will find this Alert useful regarding this important Court ruling.  You
should contact your professional manager, and/or your attorney for further advice and
consultation regarding the ruling. 

Sincerely,

Kathleen M. Elmore

Ellen W. Throop
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